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The Educational Enpl oynent Rel ations Board hereby declines to direct the Genera
Counsel to seek tenporary relief pursuant to Government Code Section 3541.3(j) in the

above- capti oned cases.

Educati onal Enpl oynment Rel ati ons Board

by
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6/ 15/ 77

Regi nal d Al'l eyne, Chairman, concurring:

In both cases, enployee organizations request that the EERB petition a court for
tenporary relief or a restraining order. Both enployee organizations rely on
CGovernment Code Section 3541.3(j). General Counsel denied the request in Fresno. This
appeal followed. |In Jefferson, the request was addressed to the Executive Director, who

referred it to the Board. The General Counsel made no ruling in that case.



| believe that the Fresno request was properly denied by the CGenera

Counsel

and that the request made in Jefferson should be denied by the Board. Government

Code Section 3541.3(j) provides:

Upon issuance of a conplaint charging that any person has
engaged in or is engaging in an unfair practice, the Board

mey

petition the court for appropriate tenporary relief or

restraining order.

The April

25, 1977 letter fromSEIU s attorney in the Fresno case states that

"the | anguage of [EERA] Section 3541.3(j) derives directly fron1Section.10(j) of the

NLRA" and t hat pursuant to Firefighters Union v. Gty of VaIIejo} we shoul d construe

the EERA the way the courts construe the NLRA. Actually, if we follow NLRB practice,

as suggested by SEIU counsel, we should determine that our Ceneral Counse

refused to seek an injunction as requested

Section 10(j) of the NLRA provides:

(i)

The Board shall have power, upon issuance of a conpl aint

as provided in subsection (b) of this section charging

that any person has engaged in or is enhgaging in an unfair

| abor practice, to petition any United States district
court, within any district wherein the unfair |abor practice
in question is alleged to have occurred or wherein such
person resides or transacts business, for appropriate tem
porary relief or restraining order. Upon the filing of any
such petition the court shall cause notice thereof to be
served upon such person, and thereupon shall have juris-
diction to grant to the Board such tenporary relief or
restraining order as it deens just and proper

correctly

Under NLRA Section 10(j), injunction proceedings in the federal district courts

are governed by general

principles of equity and hence require that the General Counse

show (1) irreparable injury to the party who would benefit fromthe injunction if the

i njunction is not

remedy at | aw

or (3) extraordinary circumstances. These equity standards

NLRA i njunction proceedi ngs agai nst enpl oyers under NLRA Section 10(j) and

112 cal.

3d 608, 617, 87 LRRM 2453 (1974).
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granted; (2) that the beneficiary of the injunction has no adequate

apply in

also in



i njunction proceedings against unions under NLRA Section 10(1).

Because of the general equity standards in injunction cases, nore injunctions
are sought and granted agai nst unions than are sought and granted agai nst enpl oyers.
VWhen a union is accused of violating a section of the NLRA prohibiting certain forns
of picketing, the nature of the picketing or secondary boycott is such that an
adequate renmedy at law is sonmetimes not available to the party who woul d be the
beneficiary of the General Counsel's injunction }equest under NLRA Section 10(1).

The theory is that unlawful picketing could destroy an enployer's business
before the unfair practice procedure requiring a hearing and appeal to the NLRB
could be conpl et ed.

In contrast, the injunction against an enployer, l|like those requested in these
cases, is seldom sought by the NLRB's General Counsel because the availability of
an unfair practice hearing and eventually a cease and desist order, with a nmonetary
award in appropriate cases, is ordinarily regarded as adequate to make injunctive

relief unwarranted.

2
NLRA Section 10(1) provides in part:

(1) Whenever it is charged that any person has engaged in
an unfair |abor practice within the nmeani ng of paragraph
(4)(A), (B), or (O of section 8(b), or section 8(e) or
section 8(b)(7), the prelimnary investigation of such
charge shall be nade forthwith and given priority over
all other cases except cases of |ike character in the
office where it is filed or to which it is referred
If, after such investigation, the officer or regiona
attorney to whomthe matter may be referred. has
reasonabl e cause to believe such charge is true and
that a conplaint should issue, he shall, on behalf of
the Board, petition any United States district court
within any district where the unfair |abor practice in
guestion has occurred, is alleged to have occurred, or
wher ei n such person resides or transacts business, for
appropriate injunctive relief pending the final adjudication
of the Board with respect to such matter. _Upon filing
of any such petition the district court shall have juris-
diction to grant such injunctive relief or tenporary
restraining order as it deens just and proper, notwth-
standi ng any other provision of |aw. -..
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NLRB statistics on the nunmber of injunctions requested and granted agai nst
enpl oyers and unions tend to reveal the differences between injunction requests in
actions against enployers and those against unions. |In its fiscal year 1975, the
NLRB received a total of 31,253 unfair |abor practice charges of which 20,311 were
filed agai nst enployers. O the 20,311 charges agai nst enployers, the NLRB s
CGeneral Counsel sought injunctive relief in 13 or 0.064% of those cases. O the
10, 822 charges filed against unions, the NLRB's Ceneral GCounsel sought injunctive
relief in 324 or 3% of the cases filed.” The NLRB's Annual Report does not indicate
the nature of the facts in the 13 cases in which injunctive relief was sought
agai nst enpl oyers under Section 10(j) of the NLRA but the facts in such cases are
usual Iy quite extraordinary. 4 Further indication of the extraordinary nature of
the injunction against an enployer in an NLRB unfair practice case is the small
number of cases in which injunctions are granted by the courts. |In the 13 cases

in which the NLRB's General Counsel sought injunctions against enployers in 1975,

3NLRA Section 10(j) injunctions may be sought against enployers or unions but NLRA
Section 10(1) injunctions are limted to cases agai nst unions. The injunction
figures are derived fromthe 1975 Annual Report of the National Labor Relations

Board, Table 20, p. 251, which shows Section 10(j) and Section 10(1) injunctions

with the sections of the NLRA alleged to have been violated listed under each section.
The figure 13 for the nunber of injunctions sought against enployers is derived by
subtracting the 8(b) or union violations fromthe total of 8(a) (enployer) and 8(b)
violations. The total nunber of injunctions requested against unions is derived from
the table by adding the total nunber of 10(1) injunctions to the nunber of 8(b)
injunctions listed in Section 10(j).

4Federal appel l ate courts have uniformy rejected the view that probable cause that
the NLRA has been violated is, alone, sufficient to justify injunctive relief. See
McC eod v. CGeneral Electric Co., 336 F. 2d 847, 63 LRRM 2065, (CA. 8, 1966), remanded
to determ ne whet her issue nmoot, 385 U.S. 533, 64 LRRM 2129 (1967); NLRB v. Aerovox
Corp., 389 F. 2d 477, 67 LRRM 2158 (CA. 4, 1967); Mnnesota Mning & Mg. Co. V.
Meter, 385 F. 2d 265, 66 LRRM 2444, 2448 (CA. 8, 1967); Angle v. Sacks, 382 F. 2d 655,
66 LRRM 2111 ( CA. 10, 1967). A case discussing the general topic, distinguishing
NLRA Sections 10(j) and 10(1) and general tenporary restraining order standards is

Squi l lacote v. Food Workers Union, 92 LRRM 2089 (CA. 7, 1976), particularly pages
2095- 2097.




injunctions were granted in two cases. |In the 324 cases in which injunctions
wer e sought against unions, injunctions were granted in 102 cases.

Fresno and Jefferson appear to be routine refusal-to-bargain cases. In each

case an adequate renedy at law is available to the charging party through the norma
unfair practice procedures available under the EERB's rules. |In Jefferson, the facts
all eged as a basis for the charge took place al nbst one year ago. The charge was
filed on Novenmber 15, 1976. The injunction request was nmade six and a half nonths
later. As counsel for the enployer notes, it is inconsistent to maintain that.there
are extraordinary circunstances warranting injunctive relief when the charging party
waits six and a half nonths to request injunctive relief. The charge anpbunts to an
all egation that the length of the school year is within the scope of negotiations

wi thin the neani ng of CGovernnment Code Section 3543.2. | believe that a scope of
negoti ations charge is peculiarly anenable to resolution through our unfair practice
procedures. The Fresno case al so appears to be a refusal-to-bargain charge that does

not warrant injunctive relief under ordinary equity st andar ds. 2
I

There are further reasons why the request for injUnctive relief ought to be
denied. | do not accept as valid the assunption of the union's attorney in the
Fresno case that the NLRA and the EERA are parallel on the matter of injunctive
relief by the Board. Section 10(j) of the NLRA parallels EERA Section 3541..3(j),

with the exception of a reference in NLRA Section 10(j) to NLRA Section 10(b)

5Since the General Counsel never acted upon the injunction request made in the
Jefferson case, it is technically not properly before us. However, since the issue
is properly before us in the Fresno case, the disposition by the Board in the
Fresno case should appropriately serve as the disposition by the Board in the
Jefferson case



whi ch, when read with NLRA Section 3(d), specifically authorizes the NLRB' s Genera
Counsel to issue a conplaint against "any person” charged with an unfair |abor practice
Qnder the NLRA. The EERA contains no such provision

There is a reference to the issuance of a conplaint in CGovernnent Code Section
3541.3(j), as previously discussed. Another EERA reference to a conplaint appears
in the statute of limtations section on unfair practices, Covernnent Code Section
3541.5(a), which provides that the Board shall not "issue a conplaint in respect
of any charge based upon an alleged unfair practice occurring nmore than six nonths
prior to the filing of the charge." It seens apparent that the draftsmen of the
EERA, in looking for statute-of-limtations |anguage, went directly to the NLRA
and lifted the statute-of-limtations |anguage from Section 10(b) of the NLRA, which
provides: "No conplaint shall issue based upon any unfair practice occurring nore
than six nonths prior to the filing of the charge with the Board...."

CGovernnent Code Section 3541.5(a) al so provides that the EERB shall not issue
a conpl ai nt agai nst conduct also prohibited by provisions of the.collective bar gai ni ng
agreenment, until the grievance provisions of the agreenent are exhausted if they
are applicable. That |anguage was taken fromthe NLRB' s decision in Collyer Insulated

Wre6

and subsequent cases inplenenting the grievance-arbitration-deferral rules set
out in the Collyer case. The principal objective of the Legislature in copying

NLRA and NLRB | anguage in respect to the statute of limtations and arbitration
deferral, respectively, was to place those two concepts in the EERA. | think nothing
nore was intended. O herw se, the Legislature would have gone further in spelling

out the prosecutorial role of the EERB General Counsel, as does the NLRA in describing

the NLRB's General Counsel

€192 NLRB 837, 77 LRRM 1931 (1971).



The functions of the NLRB's General Counsel as a prosecutor are explicitly
stated in Section 3(d) of the NLRA, where it is provided that the General Counse
"shall have final authority, on behalf of the Board, in respect of the investigation
of charges and issuance of conplaints under Section 10, and in respect of the
prosecution of such conplaints before the Board...." To mmintain the independence
of the NLRB as a neutral agency, the Congress sharply separated the deci si on-naking
function of the NLRB and the prosecutorial functions of the NLRB's CGeneral Counse
by maki ng both menbers of the NLRB and the NLRB' s CGeneral Counsel appointees of the

Presi dent. To maintain the independence of NLRB administrative |aw judges from the
prosecutorial function of the NLRB's General Counsel, the NLRA, in Section 3(d),
provides: "The General Counsel of the Board shall exercise general supervision

over all attorneys enployed by the Board (other than trial exam ners and | ega

assistants to Board menbers) ...." [Enphasis added.]® In contrast, the EERB's Genera
Counsel is not independently appointed by the Governor but, under Governnent Code
Section 3541(e), is appointed by the EERB. As an appoi ntee of the EERB, he is an
agent of the EERB, and under EERB rul es serves, anong other things, as the EERB' s
princi pal hearing officer.

Wth no statutory division of decision-making authority and prosecutoria
authority in the EERA, it mﬂli.not be possible for the EERB to maintain its neutrality
and at the sanme tinme to direct its appointed General Counsel to seek injunctions in
unfair practice cases capable of being effectively decided through the EERB hearing
prbcess. Al so, the routine prosecution of independent governnental entities, like
school boards, by another agency of government, |ike the EERB, is so unusual that in ny
view only a clear and unequivocal command of the Legislature could authorize it.

For these reasons, | would sustain the denial of the reqUest that we seek an
injunction in the Fresno case and direct the General Counsel to so notify the parties in
the Jefferson case. | would limt our attenpts to seek injunctions to those cases in

which an injunction is necessary to protect our jurisdiction and our processes.

"NLRA Sections; 3(d) and 3(a).

“The title "trial exam ner" has been changed to "administrative |aw judge."
-7-



For exanple, if an enployer or énployee organi zation physically attenpted to stop the
EERB fromhol ding a hearing, | think that would be an appropriate case for the Genera
Counsel to seek injunctive relief. Also, once an EERB cease and desi st order issued
I would favor an injunction in appropriate cases, such as those where an enpl oyer or
enpl oyee organi zati on was about to take action that would make the EERB cease and
desi st order ineffective.9 In cases not of that general nature, parties in EERB

cases are free to attenpt to seek injunctions in the Superior Court w thout asking

the EERB to seek an injunction for them Union counsel in Fresno and Jefferson, in
particular, are free to take their injunction requests directly to the Superior

Court, a step a union could not take in an NLRA case, since the NLRB's General Counsel,
as the noving party in all NLRA unfair practice conplaint cases, is the only party who

has standing to seek an NLRA Section 10(j) or 10(1) injunction.

Regi nd d All eyne, Chairman

Jerilou H Cossack, Member, concurring:

In these conpani on cases exclusive representatives filed requests for the Board

"%See NLRB v. Interstate Equi pment Co., F. , 74 LRRM 2003, (CA. 7, 1970),
interpreting NLRA Section 10(e), authorizing judicial review of NLRB orders and
application for "appropriate tenporary relief or restraining order." Qur conparable

Gov. Code Sec. 3542 contains no provision for "tenporary relief or a restraining order
in connection with enforcenment of our orders, a serious omission unless, as |
bel i eve, Gov. Code Sec. 3541.3(j) may be read as having that effect.



to seek tenporary relief, pursuant to Government Code Section 3541.3(j), to
restrain their respective enployers frominplenenting alleged unilateral actions.

In both cases, unfair practice charges were tinely filed and the conplaints are
pendi ng. The Jefferson School District adopted its 1976-1977 cal endar June 30,

1976, the day before the Educational Enploynent Relations Act was fully in effect
and the day before the official school year was to begin. Over five nonths |ater,
November 15, 1976, the Jefferson C assroom Teachers Association (Association) filed
its unfair practice charge, alleging the District took unilateral action by increas-
ing the length of the school year by one week. After the answer was filed and an
informal conference held, a formal hearing was scheduled for March 29, 1977. Two
conti nuances were granted with the consent of both parties, with the hearing actually
hel d beginning April 28, 1977. By agreenent of the parties, posthearing briefs are
due July 8, 1977. On June 3, 1977, the Association filed its request for this Board
to seek tenporary relief.

In the Fresno Unified School District charge, the Service Enpl oyees Internationa
Union alleged that on March 10, 1977, the District unilaterally changed its vacation
schedul i ng procedure, inposing a cut-off date of May 15. The SEIU unfair practice
charge was filed April 11, 1977; a hearing was schedul ed for June 23. On My 16,
SEIU requested tenporary relief. My 19 the District extended the cut-off date to

June 1.

1Giov. Code Sec. 3541.3 states:

The board shall have all of the foll ow ng powers and duties:

(j) To bring an action in a court of conpetent jurisdiction
to enforce any of its orders decisions or rulings or to
enforce the refusal to obey a subpoena. Upon issuance of
a conplaint charging that any person has engaged in or is
engaging in an unfair practice, the board may petition the
court for appropriate tenmporary relief or restraining order.

O her statutory references are to the CGovernnment Code.
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Among criteria necessary to secure a tenporary restraining order froma
superior court are irreparable injury and inadequate remedy at |law. The issuance
of a tenporary restraining order or prelimnary injunction is not a determ nation
of the nerits of a case; however it is the duty of the court to consider the
i kelihood the plaintiff would ultimately prevail. The court nust al so bal ance
the injury to the defendant from granting tenporary relief and the injury to the

plaintiff fromrefusing it. Continental Baking Co. v. Katz, 68 Cal. 2d 512, 67

Cal. Rptr. 761 (1968); State Board of Barber Examiners v. Star, 8 Cal. App. 3d 736

(1970); Weingand v. Atlantic Savings & Loan, 1 Cal. 3d 806 (1970). Courts are free

to refuse to issue a TROwhere the ultimte outcone is doubtful. 65 Cal. App. 698

(1924).
. ) ) 2
Tenmporary relief may be sought under the National Labor Relations Act "upon
i ssuance of a conplaint...charging that any person has engaged in an unfair |abor

practice...." Such action will be taken only where there has been a clear and

flagrant violation of the NLRA. Johnston v. Wellington, 49 LRRM 2536 (1961).

In the Fresno request, no allegation was even made that the charging party
woul d suffer irreparable injury if tenporary relief was not avail able. In the
Jefferson request, we are faced with an allegation of unilateral action which
arose prior to the full inplementation date of the EERA. On a deternination of
the nmerits of the case, it is possible that there woul d have been no duty to
negotiate in good faith prior to July 1, 1976. |If the District had no obligation
beyond the W nton Act3 there may be no unfair practice violation and therefore

no way for the charging party to prevail

229 U.S.C. Sec. 160(j).

3
Formerly, Ed. Code Secs. 13080 et seq., repealed by Stats 1975, Ch. 961, Sec.

-10-
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Assumi ng, arguendo, that the District's action on June 30, 1976, was an
unfair practice, does it warrant extraordinary relief now, alnost one year later?
The record indicates the Association and the teachers were aware of the District's
action to extend the school year to June 24, 1977. It is hard to find irreparable
injury in regard to plans nmade for the week of June 20-24 when the teachers have been
on notice for alnost one year that they would be expected to report for work that
week. Furthernore, at no tinme did the District indicate that it had altered its
position to require this attendance.

In both these cases, the alleged unfair practices do not fall in the category
of exceptional or extraordinary situations requiring extraordinary relief. The
unfair practice procedure of this Board should be able to accommpdate the parties.
VWiile | believe we can and shoul d avail ourselves of the opportunity to seek
tenporary relief in the courts, it is not an action to be taken w thout sufficient
cause. These cases do not provide that cause.

| disagree with the Chairman in his view of the role of the general counsel.
| believe the Educational Enploynent Relations Act (EERA) contenplates a prosecuting
general counsel. Section 3541.3(i) authorizes this Board to "investigate unfair
practice charges or alleged violations" of the EERA. Section 3541(e) provides for
a general counsel to assist the Board "in the performance of its functions...."

I do not find it necessarily a conflict of interest nor necessarily a
violation of Board neutrality for the general counsel to seek tenporary relief
pursuant to Section 3541.3(j). It is the purpose of the EERA to "pronote the
i mprovenment of personnel nmanagenment and enpl oyer-enpl oyee relations.” If we
shoul d determine it is necessary to inplenent Section 3543.1(j) in order to

achi eve our statutory purpose, we should be free to do so.

jerilou H. Cossack, Menber
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